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1. Introduction

Scotland’s next census will be held in 2021 subject to the approval of the Scottish
Parliament. The census is the official count of every person and household in the
country and the only questionnaire of its kind to ask everyone the same questions at
the same time. Scotland has relied for more than 200 years on the information the
census provides and it remains the best way to gather vital information which
government, councils, the NHS and a range of users in the public, private and third
sectors use to plan a range of public services, to improve the lives of those living and
working in Scotland.

Census methodology and questions have evolved over time since the first census in
1801. In 2011, respondents were able to complete the questionnaire online for the
first time and online guidance was available to assist respondents how to answer if
required. The 2021 census is being designed to be ‘digital first’ and this will be the
preferred route for the majority of respondents although paper questionnaires will still
be available.

Sex is a key demographic variable and since 1801 the census has sought to collect
data about the number of males and females resident in Scotland. This report
provides the background information and evidence from the question development
process that supports the proposed sex question and guidance for Scotland’s
Census 2021.
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2. Executive Summary
2.1 Background

The census is the official count of every person and household in Scotland, and is
the only questionnaire of its kind to ask everyone the same questions at the same
time. Completion of the census is compulsory, although some questions are
voluntary. In 2021 the proposal is that questions on transgender status and history;
sexual orientation; and religion, religious denomination or body will be voluntary.

The proposed question on sex in Scotland’s Census 2021, is a mandatory question.
It is a key demographic variable and since 1801 the census has sought to gather
information on the number of males and females resident in Scotland.

Scotland’s Census is a self-completion survey which relies on respondents
understanding the question and answering honestly and accurately within this
context. Work to support people across Scotland to complete the census includes
consideration of question design, guidance material and the functionality of other
customer services support.

2.2  Question Development

All questions included in Scotland’s Census are subject to testing and evaluation
which includes the following aspects:

Strength of user need

Suitability of alternative sources
Acceptability, clarity and data quality
Comparability

Operational consideration.

For the sex question, the long history of its inclusion in the census, topic consultation
in 2015, evaluation of the success of collection in the 2011 census, and user
satisfaction survey in 2015 confirmed that sex should be included as a mandatory
guestion in the 2021 Census.

Scotland’s Census 2021 is designed to be ‘Digital First’ with an expectation that the
majority of respondents will choose to complete online. The mandatory status of the
sex guestion requires that it is answered by respondents online or via paper,
however the functionality of the online form means that all respondents responding
online must complete the question to progress further through the census.

2.3 Guidance

The sex question was not accompanied by guidance until 2011, when guidance was
made available online. The guidance was developed by the Office for National
Statistics and subsequently used in Scotland’s Census.
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The 2011 online guidance for the sex question, supports a self-identification position.
The self-completion nature of the survey, combined with there being no previous
guidance can be seen as having enabled respondents to reach their own
conclusions on how to complete the sex question i.e. self-identification.

The 2011 online guidance and proposed 2021 self-identification guidance therefore
confirms and clarifies the continuation of the self-identification position.

2.4  Testing

Building on the evaluation of the 2011 Census, and the conclusion that sex should
be a mandatory question in the 2021 Census, work progressed during 2017 and
2018 to further explore sex, gender identity, trans status and sexual orientation.
Conclusions were presented by NRS in the Sex and Gender Identity Topic Report
(September 2018).

In August 2018, question development and testing brought NRS to the conclusion
that a non-binary sex question with self-identification guidance would be suitable.
However, in August 2019 and following a recommendation from the Scottish
Parliament’s Culture, Tourism, Europe and External Affairs (CTEEA) Committee the
Cabinet Secretary for Culture, Tourism and External Affairs proposed that the
Census 2021 would instead continue with a binary sex question with self-
identification guidance.

Following further discussions and correspondence between the CTEEA Committee
and NRS, specifically on the nature and impact of guidance associated with the sex
guestion, NRS commissioned ScotCen Social Research to carry out two within-
subject surveys on

e General population — adults aged 16 and over living in Scotland
e Adults aged 16 and over and self-identifying as trans / non-binary and living in
Scotland.

The key findings from ScotCen'’s report are in Section 4 of this report, the Executive
Summary is provided at Annex A, and a link is provided to the full ScotCen report in
Annex B.

Specific points from the general population study include :

e Only 0.5% of online participants accessed the accompanying guidance before
answering the question ‘what is your sex?’

e There was no impact on non-response rates due to participants being pointed
towards the legal sex or self-identification guidance.

e For both the legal and self-identification sex guidance just over two thirds of
participants reported that it was acceptable for use in the census (68% and
69% respectively). Just under 25% of participants expressed ‘neither
acceptable or unacceptable’ and 5% of participants responded in both cases
that the guidance was unacceptable.
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e Almost all (95%) reported that the impact on their census behaviour would be
the same for both versions of the guidance.

Specific points from the trans or non-binary population study include :

e Around 25% of trans and non-binary participants accessed guidance when
answering the question ‘what is your sex?’

e Those participants describing their trans status as non-binary were
significantly more likely to access guidance.

e In 60% of responses the participants answer to the sex question when self-
identification guidance was used was different to the answer given when legal
sex guidance was used.

e Close to two thirds of participants viewed the legal guidance as less
acceptable than the self-identification sex guidance for use in the census. Just
over 21% felt that self-identification guidance was not acceptable compared to
77% who felt that legal sex guidance was not acceptable.

e 69% of participants reported that they would answer the sex question if self-
identification sex guidance was used, whilst only 23% reported that they
would answer the sex question if legal sex guidance was used.

2.5 User needs and comparability over time and with the rest of the UK.

Comparability of census data over time and across the rest of the UK are important
factors that influence question design. As currently proposed, the censuses in
Northern Ireland, Wales and England, and Scotland will use a binary sex question
alongside self-identification guidance in 2021.

In addition the Census 2011 guidance in England and Wales, and Scotland used
self-identification guidance, and it is NRS’s view that self-identification is in practice
the most accurate description of how previous sex questions in the census — in the
absence of guidance - were answered.

However, stakeholder views are not consistent or uniform. Some stakeholders and
data users are clear that sex must be defined in terms of biology and that biological
sex is a protected characteristic under the Equality Act. Others are clear that sex is
not defined in the Census Act 1920, and that public bodies are not required to collect
information on legal sex and can enable employees and service users to self-identify
their sex.

Expressed views of some stakeholders is that comparability over time would be
undermined by guidance on self-identification, whilst others take the view that self-
identification is in fact the consistent position and guidance is required to provide
clarity to data users.

2.6 Conclusion

The initial recommendation in 2018 by National Records of Scotland was for a non-
binary sex question with self-identification guidance. Following further consideration
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with a wide range of stakeholders and additional engagement with the Scottish
Parliament’s CTEEA Committee, NRS brought forward the recommendation of a
binary sex question with self-identification guidance.

Following consideration of representations from stakeholders across Scotland and
the UK, including further independent research, NRS continue to recommend a
binary sex question with self-identification guidance. The key strands underpinning
this recommendation are:

e The census is a self-completion form which has therefore relied on
respondents considering the question, any guidance (including none) or other
information before answering.

e Most people — as confirmed by the ScotCen General Population study — will
not consider guidance prior to answering the sex question. The basis on
which they answer is therefore not explicitly defined and therefore NRS take
the position that self-identification captures the reality of how people complete
this census question.

e Consistency over time and across the UK is enabled through the use of self-
identification guidance.

e |tis important to data users to have clarity through the availability of guidance
on the basis for completion of the sex question.

e The ScotCen General Population study and the recent NRS census rehearsal
confirmed that most people don’t read the guidance on the sex question and
that neither legal or self-identification guidance would change behaviour
regarding participation with the census.

e In the ScotCen trans or non-binary research it was reported that 3 times as
many people would be willing to answer a sex question with self-identification
guidance than with legal sex guidance.

e A binary sex question with self-identification guidance therefore supports
participation for all people with the census and clarifies to data providers and
data users the basis of the question.
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2.7 Proposed sex question and online guidance for Scotland’s Census 2021

@ What is your sex?
[] Female [] Mmale

The proposed sex question is mandatory and should be answered by all
respondents.

Proposed online guidance

How do I answer this question?

If you are transgender the answer you give can be different from what is on your
birth certificate. You don’t need a Gender Recognition Certificate (GRC).

If you are non-binary or you are not sure how to answer, you could use the sex
registered on your official documents, such as your passport or driving licence. The
next question is a question about trans status and history. You can respond as non-
binary in this question.

| am answering for someone else. How do | answer?

If you’re answering for someone else, where possible you should ask them how they
want to answer. If they’re away, select the answer you think they would choose. You
don’t need to know or ask whether they have a Gender Recognition Certificate
(GRC).

Why is this question asked?

The sex question provides vital information for organisations on national and local
population statistics, and for long-term analysis, as it has been asked since 1801.
This question is also used for equality monitoring.
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3. Background
3.1 Aims of the census

The census is the official count of every person and household in the country and the
only questionnaire of its kind to ask everyone the same questions at the same time.

Scotland has relied for more than 200 years on the information the census provides
and it remains the best way to gather vital information which government, councils, the
NHS and a range of users in the public, private and third sectors use to plan a range
of public services, to improve the lives of those living and working in Scotland.

As a producer of official statistics, National Records of Scotland (NRS) is responsible
for the planning, conduct and dissemination of outputs from Scotland’s Census 2021.
The strategic aims for Scotland’s Census 2021 are to provide complete, accurate
and accessible population statistics which meet user requirements; to build public
confidence and encourage participation in the census; to protect confidential
personal census information; and to provide value for money whilst building on the
successes and lessons learned from previous censuses.

The entire census operation will be subject to assessment and monitoring by the
Office for Statistics Regulation (OSR) to retain our National Statistics Accreditation,
awarded to us for the last census in 2011. This accreditation process confirmed that
the 2011 census adhered to the Code of Practice for Statistics by providing public
value, producing high quality data and being produced by people and an
organisation that were worthy of trust.

The whole of the Scotland’s Census 2021 programme will be assessed by OSR.
This includes the initial planning stages that started in 2014, through to the
production of the last standard outputs sometime in 2024. The assessment is split
into three phases during which Scotland’s Census 2021 must demonstrate how it is
being trustworthy, of high quality and of value to users.

3.2  Question development

Designing a questionnaire for a national census is a complicated process. The key
aspects of the census are that it counts everyone in Scotland, it has to be credible,
people have to have confidence in it and needs to be consistent to other
comparators. It must ensure all citizens are represented and reflect with accuracy
how they live in Scottish society. The questions should enable all people to respond
and engage with the census regardless of their age or background in order to
maximise participation and response rates. The census is a self-completion survey
and it is important that respondents are able to answer all questions without the aid
of an interviewer to provide support. Questions are tested to ensure that they can be
easily answered by respondents. In addition the inclusion of questions should have
no significant determent to the census as a whole particularly in the level of response
so that the data gathered is of good quality to meet users’ requirements.
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Topics can be asked in varying degrees of detail depending on the required data,
and questions can be asked in different ways which can often lead to very different
responses. Furthermore, questions asked earlier in a questionnaire may influence
how people respond to later questions and people may be influenced by answering
similar questions in previous censuses or other surveys. For all of these reasons, it
is essential that the development of the questions, questionnaires and the
associated guidance for the census follows a robust analytical process that is widely
tested to ensure that it delivers high quality data outputs that meet a wide range of
user needs. The evidence for the question development process is gathered from a
wide range of sources. There is the knowledge gained from evaluating questions in
previous censuses, surveys and the census rehearsal, learning from census offices
in the rest of the UK and internationally, data user requirements, stakeholder
feedback and question testing results and all of this evidence contributes to the
decision on whether a question should be included, the question wording and format.

Questions and their response options are evaluated against five main themes:

Strength of user need

Data collected by the census must meet a user need for equality monitoring, policy
development, resource allocation and/or service planning and delivery.

Suitability of alternative sources

Data collected by the census must meet a user need that cannot be met elsewhere.
Acceptability, clarity and data quality

Questions asked in the census must be acceptable to the majority of the public, clear
and be designed with minimal respondent burden in order to obtain good data quality
that meets user needs.

Comparability

Data collected by the census should be comparable over time where possible, and
harmonised across the UK where reasonable.

Operational considerations

Census guestions must be considered as part of the census as a whole, where
effective digital and paper design, space and financial constraints must be
considered.

3.3  Sex question

Sex is a key demographic variable and since 1801 the census has sought to collect
data about the number of males and females resident in Scotland. As the data
collection methodology for the census has evolved, so have the questions. For the
first time in 2011, respondents were able to complete the questionnaire online and
there was online guidance available for all questions to assist respondents how to
answer if required. The online guidance for the sex question was developed by the
Office for National Statistics (ONS) for the 2011 Census in England and Wales, and
introduced to the census in Scotland for the first time in 2011.
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2011 Sex question
ﬂ What is your sex?
4 Tick one option

[] Male [ ] Female

2011 Sex question guidance - online only
How to answer
Tick one box only

Why is this question asked?

This question provides important basic information about the population and is used
extensively along with other data (for example, age and marital status) to produce
statistics at national, regional and local level and to allocate public money to local
authorities, health authorities and other community projects. By combining sex with
age, the census provides a basis for measuring changes in society and calculating
rates of morbidity, mortality, fertility, marriage and divorce.

Help with answering
No guidance provided

More questions?

| am transgender or transsexual. Which option should | select? If you are
transgender or transsexual, please select the option for the sex that you identify
yourself as. You can select either ‘male’ or ‘female’, whichever you believe is correct,
irrespective of the details recorded on your birth certificate. You do not need to have
a Gender Recognition Certificate.

If you are answering for someone who is transgender or transsexual then where
possible you should ask them how they want to be identified. If they are away, you
should select the sex you think they would wish to be identified as. You can select
either ‘male’ or female’, irrespective of the details recorded on their birth certificate.
You do not need to know if they have a Gender Recognition Certificate.

The 2021 census is being designed to be ‘digital first’ and this will be the preferred
route for the majority of respondents (80%). As in 2011, online guidance will be
available to assist respondents how to answer if required. The sex question is
mandatory and online respondents must answer the sex question in order to
progress to later questions. It is therefore vital that the sex question is acceptable
and understood by all respondents in order to maximise response rates which is a
key factor for delivering a fundamental objective of the census, namely collecting
good quality data.

Respondents will also be able to complete the questionnaire on paper and there will
be telephone capture and call centre support available for those who require support.
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These alternative methods of response need to be considered in the design of the
sex question and its associated guidance.

3.4  Sex question development for 2021

Fig 3.1 below shows the sex question development process for the 2021 census.

The starting point for question development work for the sex question was the
guestion that had been asked in Scotland’s Census 2011.

The NRS initial view for the Topic Consultation in October 2015 was that the 2021
census should continue to include the sex question and collect data for this variable.
This view was informed by evaluation of the success of the 2011 topics and
guestions (including evidence from research and previous censuses), user
requirements from the Beyond 2011 consultation carried out in 2013 and feedback
from the Scotland’s Census 2011 User Satisfaction Survey in 2015.

NRS invited views on Scotland’s Census 2021 — Topic Consultation between 8
October 2015 and 15 January 2016. The public consultation was a key step towards
understanding what information users would need from the census in 2021, and
helped to build strong cases to justify the inclusion of topics. Following the
consultation, NRS proposed to continue to collect information on sex in 2021.

Figure 3.1: Sex question development for Scotland’s Census 2021
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Following the Topic Consultation NRS worked closely with stakeholders through
follow-up events and meetings to gather more detailed information about data
requirements to ensure user needs were understood. The wording of questions
which were subject to change or new (including the sex question) were then subject
to a programme of testing including public acceptability testing, cognitive testing, and
guantitative testing as appropriate to the individual questions. The results of this
testing and the question development for the sex question were published alongside
the Plans for Scotland’s Census in the Sex and Gender Identity Topic Report in
September 2018.

In Autumn 2018, as a result of the question development described in the Sex and
Gender Identity Topic Report, NRS were proposing that the 2021 Census would ask
a non-binary question sex question with similar guidance to 2011 followed by a
newly developed trans status question in order to collect data about the sex of
Scotland’s population in addition to the location and size of the trans population. A
non-binary sex question had been suggested in the topic consultation and further
consultation with some stakeholders confirmed that the 2011 question may have
excluded those people who did not identify in a binary way as they were not
represented by the binary ‘male/female’ classification.

The proposal for a non-binary sex and trans status combination of questions was
considered by NRS and concluded that the approach:

e could be answered by both the trans and non-binary populations and was
acceptable in testing;

could be answered by the general population and was acceptable in testing
produced outputs consistent with 2011;

produced outputs comparable with the rest of the UK;

produced outputs that met user need.

In October 2018, the Census (Amendment) (Scotland) Bill was introduced to amend
the Census Act 1920 to enable particulars about transgender status or history and
sexual orientation to be gathered voluntarily. During the legislative process, the
proposed sex question came under scrutiny and while there was support for the
proposed sex question, some concerns were also raised. In February 2019, the
Culture, Tourism, Europe and External Affairs (CTEEA) Committee published their
Stage 1 Report on the Bill and recommended that:

e the mandatory sex question should remain binary in order to maximise
response rates and longitudinal consistency with previous censuses;

e there is a pro-active information campaign to support the approach adopted
which must involve all interested parties who have expressed views on this
iIsSsue;

o future consultation on this topic, by NRS and the Scottish Government,
reaches out to the widest possible constituency and carefully considers all the
evidence gathered by this Committee.

Page 16 of 46


https://www.scotlandscensus.gov.uk/documents/census2021/Plans_for_Scotlands_Census_2021.pdf
https://www.scotlandscensus.gov.uk/documents/census2021/Sex_and_Gender_Identity_Topic_Report.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109902.aspx
http://www.legislation.gov.uk/ukpga/Geo5/10-11/41

NRS Sex Question Recommendation Report Scotland’s Census
B

Since February 2019, in line with the CTEEA Committee’s recommendations, NRS
has considered the evidence from Stage 1 of the Census (Amendment) (Scotland)
Bill and carried out further stakeholder engagement.

In August 2019, Fiona Hyslop, Cabinet Secretary for Culture, Tourism and External
Affairs, wrote to Joan McAlpine MSP, the Convenor of the CTEAA Committee, to
clarify the National Records of Scotland’s proposal for the sex question for the
Census in 2021:

After careful consideration, reflecting on the Committee’s recommendation,
stakeholder evidence during Stage 1 of the Census (Amendment) (Scotland) Bill,
and the approach being taken in censuses for the rest of the UK, National Records
of Scotland now propose to continue with a binary sex question in Scotland’s 2021
Census. The current proposal would also be to continue with the self-identification
basis of response. (2019: 9)

In the second half of 2019, NRS commissioned further testing of the guidance
associated with the binary sex question. The testing was carried out by ScotCen
Social Research with the aim of understanding the impact of different guidance on
guestion response, data quality, question acceptability and census completion.

The following chapters of this report describes the evidence from the sex question

development process that supports NRS’s decision to propose a binary sex question
with a self-identified basis of response for Scotland’s Census 2021.
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4. Question testing

It is essential that the development of the questions, questionnaires and the
associated guidance for the census follows a robust analytical process that is widely
tested to ensure that it delivers high quality data outputs that meet a wide range of
user needs.

Both binary and non-binary sex questions have been tested as part of the question
set for sex, gender identity, trans status and sexual orientation. Throughout 2017
and 2018 a range of testing methodologies were used across thousands of
households in Scotland to fully understand different aspects of asking questions of
this nature. The results of this testing were published in the Sex and Gender Identity
Topic Report which was published in September 2018.

In the latter half of 2019, NRS commissioned further testing of the guidance
associated with the binary sex question. The testing was carried out by ScotCen
Social Research with the aim of understanding the impact of two different versions of
the sex question guidance which were developed in conjunction with a broad range
of stakeholders.

The Executive Summary of the testing report is provided at Annex A, and a link is
provided to the full ScotCen report in Annex B.

The aims of the testing were to:

e understand the impact of different guidance for the sex question on question
response, data quality, question acceptability and census completion;

e understand if the impact is different for the two populations being tested i.e. the
general population and the trans and non-binary population;

e examine the interaction between the sex question and trans status and sexual
orientation questions when different guidance is provided.

In order to understand the impact on different populations there were two separate
surveys:

e general population - adults aged 16 and over living in Scotland;
e trans and non-binary population - adults aged 16 and over self-identifying as
trans or non-binary and living in Scotland.

The surveys were conducted in parallel and the design and content of both

were the same but other aspects of the methodology differed e.g. sampling
methodology.
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Key findings from 2019 sex question and guidance testing

General population

Trans and Non-binary population

How do 96% of participants answered the When first asked the question ‘what

people sex question when first asked and | is your sex?’, 47% of trans or non-

answer the 4% chose not to answer it. Of those | binary participants responded

sex question | that responded, 53% reported ‘female’, 45% responded ‘male’ and

when first being female and 47% male. 8% chose not to respond.

asked?
All of those who did not answer the
sex guestion when first asked,
described their trans status as ‘non-
binary’ and the binary nature of the
response options was the key
reason for non-response.

How people Around one in ten (11%) people When asked, one in three (33%)

use guidance

reported reading the guidance
before answering the sex question.
Background data collected for
online participants indicated,
however, that only 15% of online
participants that reported reading
the guidance actually clicked on the
‘help’ button to access it (0.5% of all
online participants).

There was similar evidence of over-
reporting among those who took
part on paper.

Non-response to the sex question
when first asked did not differ
significantly by guidance type.

trans or non-binary participants
reported accessing guidance when
answering the question.
Background data collected on
online participants indicated that a
guarter of those who claimed to
access guidance did not actually do
s0. Thus, overall, 25% (n=19) of
trans or non-binary participants
genuinely accessed guidance
before answering the question
‘what is your sex?’

Those describing their trans status
as ‘non-binary’ were significantly
more likely than those who
described it in another way to
access guidance before answering
the sex question (37% and 15%,
respectively).

Of the 25% (n=19) of trans or non-
binary people who accessed
guidance when first asked to
respond to the ‘what is your sex?’
guestion, non-response to the
question did not differ significantly
by guidance type.

How people
answer the
sex question
when asked
to consider
different
versions of
the guidance

Non-response to the sex question
did not vary significantly according
to guidance type (1% for self-
identification and 2% for legal sex
guidance).

Those in the general population
who reported they were trans or

When presented with the self-
identification sex guidance, 23%
(n=16) of trans or non-binary
participants reported they would not
answer the sex question.
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had a trans history were more likely
than others to avoid answering the
sex question, irrespective of which
version of the guidance was used
(18% said they would not answer if
self-identification sex guidance was
used, compared with 1% of people
who did not identify as trans or non-
binary.)

The equivalent figures for legal sex
guidance were 59% and 1%,
respectively

Around half (49%, n=35) said they
would not answer the sex question
if the legal sex guidance was used.

For 60% (n=41) the response given
to the sex question when self-
identification sex guidance was
considered did not match the
response given when legal sex
guidance was considered.

Twenty-six of the 32 trans or non-
binary people reporting that they
would not answer the sex question
if legal sex guidance were used,
provided a valid answer to the
guestion when the self-identification
sex guidance was considered.

Acceptability
of different
versions of
the guidance

Two-thirds (69%) of participants
reported that the self-identification
sex guidance was acceptable for
use in the census. This was not
significantly different from the 68%
that found the legal sex guidance
acceptable.

Nine in every ten (91%) people
gave the same acceptability
response to both versions of the
guidance.

Sixteen of the 75 trans or non-
binary participants (21%) described
the self-identification sex guidance
as either not acceptable or not at all
acceptable. When asked how
acceptable the legal guidance was
for inclusion in the census, 58
participants (77%) viewed it as
unacceptable.

While some viewed the self-
identification sex guidance as
unacceptable, they made it clear
that they deemed it more
acceptable than the legal guidance.

Impact on
census
completion

For both versions of the guidance,
nine in ten people (91% for self-
identification and 90% of legal) said
they would ‘answer the question
‘what is your sex?’.

For the self-identification sex
guidance, 2% said they would ‘skip
the sex question’ in the census if
the guidance was used and 1%
said they would ‘not complete the
census at all'. The likely impact of
the legal sex guidance was the
same.

The vast majority (95%) reported
that the impact on their census
behaviour would be the same for
both versions of the guidance.

Of the 75 participants, 52 (69%)
reported that they would answer the
sex question in the census if self-
identification sex guidance were
used. Fourteen would skip the sex
guestion and just 4 would not take
part in the census at all if the
guidance were used.

Forty percent (n=30) indicated that
legal sex guidance would have a
more negative impact on census
behaviour than self-identification
sex guidance and 3% (n=2) said
the opposite.
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From the testing it can be seen that very few people in the general population access
or read the guidance before answering the sex question. This is in agreement with
evidence from the 2019 census rehearsal where there were 52 recorded views of the
on-page guidance for the sex question. By way of comparison, views of on-page
guidance in the rehearsal ranged from 0O to 790 views for the Scots language
guestion, with an average number of views across the question set of 96. For
respondents completing the questionnaire on paper, there were only 2 recorded
views of the additional guidance that was available on the census rehearsal website.

When the general population do read the guidance, there is no difference in the item
non-response, acceptability and impact on census completion between the self-
identified and legal sex question guidance.

For the trans or non-binary population however, 25% do access the sex question
guidance with the self-identified guidance was much more acceptable compared to
the legal sex guidance. Half of trans or non-binary participants reported that they
would not answer the ‘what is your sex?’ question if it was accompanied with
guidance which asked them to answer according to their legal sex. This was
significantly higher than the non-response rate if self-identification guidance were to
be used. It was also found that the legal sex guidance would have a more negative
impact on census completion: only 24% said they would answer the sex question,
30% said that they skip the question and 30% said they would not complete the
census.

The testing results support the NRS proposal of asking a binary sex question with
associated self-identified guidance as the guidance has no impact on how the
majority of people in Scotland would answer the question. For the trans and non-
binary population, the self-identified guidance has a lower non-response, is more
acceptable and has less impact on census completion than the legal sex version of
the guidance.
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5. Consultation and engagement

Since October 2015, NRS has engaged with a wide variety of stakeholders around
the sex question through the public topic consultation, public events, meetings and
correspondence. Consultation and engagement are essential to fully understand the
range of data needs and how census can deliver good quality outputs that meet the
range of data users need. The census is unique as a data collection, and as such,
maintaining or improving the quality of the data, and providing comparability across
time, or across the wider UK is important and users have identified this as a key
need.

The consultation process can be seen in the question development diagram (Fig 3.1)

5.1 Stakeholder engagement

The NRS initial view for the Topic Consultation in October 2015 was that the 2021
census should continue to include the sex question and collect data for this variable.
This view was informed by evaluation of the success of the 2011 topics and
guestions (including evidence from research and previous censuses), user
requirements from the Beyond 2011 consultation carried out in 2013 and feedback
from the Scotland’s Census 2011 User Satisfaction Survey in 2015.

NRS invited views on Scotland’s Census 2021 — Topic Consultation between 8
October 2015 and 15 January 2016. The public consultation was a key step towards
understanding what information users will need from the census in 2021, and helped
to build strong cases to justify the inclusion of topics.

There were 47 responses received through the topic consultation on the subject of
basic demographics. A summary of these responses can be found in the Topic
Consultation Report. In this report, NRS acknowledged that there is a well-
established user need for the key demographic variable sex. Along with age, the sex
variable is a vital input to population estimates and household projections which are
used by central and local government to inform resource allocation, target
investment, and carry out service planning and delivery. Sex is a protected
characteristic as set out in the Equality Act 2010 and the data are widely used to
inform equality impact assessments and allow organisations to fulfil their Public
Sector Equality Duty (PSED) under the Act. They are also essential for analysis and
research conducted by a wide range of users, including public bodies and third and
private sector organisations. Following the consultation NRS proposed to continue to
collect information on sex in 2021.

Following the Topic Consultation NRS worked closely with stakeholders through
follow-up events and meetings to gather more detailed information about data
requirements to ensure user needs were understood. In November and December
2018, NRS held three public events in Edinburgh, Glasgow and Aberdeen in order to
share and discuss the proposed questions for Scotland’s Census 2021 including the
proposed non-binary sex question.
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During Stage 1 of the Census (Amendment) (Scotland) Bill, it became apparent that
there were stakeholders who had not previously engaged directly with NRS and
since January 2019 NRS has endeavoured to meet with these stakeholders in
Scotland to hear their views. Since January 2019, NRS has engaged with a wide
variety of stakeholders around the sex question through public events, meetings and
correspondence. These include equality groups, women’s groups, local authorities,
Scottish Government, and ONS and NISRA.

Annex C provides a list of the meetings that NRS has held during 2019.

The next sections provide a summary of the evidence that NRS has collected during
the consultation and engagement process.

5.2 Definition of sex

Some of the evidence from Stage 1 of the Census (Amendment) (Scotland) Bill and
stakeholder engagement since January 2019 has raised concern over the definition
of sex. Some stakeholders have the view that sex must be defined in terms of
biology and that this in line with the statutory definition of sex:

Sex should be defined straightforwardly, as it is in the Equality Act 2010 -
biological and legal sex (Anonymous Al. 2018: 1)

They express concerns that the proposed guidance for the sex question in 2021
allowing trans respondents to tick a response that is different from that on their birth
certificate does not align with their interpretation of the definition of sex.

Other stakeholders however have a different view and do not believe that sex must
be defined in terms of biology in a legal context:

Since there is no single definition of ‘sex’ for all purposes, in practice, legally
‘'sex’ has meant different things, depending on the context in which the term is
used.

This means that the Scottish Government is free to interpret and apply the
category of ‘sex’ (or indeed ‘gender’) in any given context, in a manner that is
appropriate to that context, without having to define ‘sex’, and without having
to abide by any previous definition or application of the term ‘sex’. (Cowan,
2018: 4)

The term ‘sex’ is not defined in the Census Act 1920 nor is it defined in the Census
Order. There is in fact no single statutory definition of sex. Although sex is a
protected characteristic under the Equality Act 2010, the Act does not define sex. It
simply states that a man is a male of any age and a woman is a female of any age
and how male and female are to be interpreted is not stated.

5.3  Uses of outputs
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The strength of user need and the use of outputs is one of the key considerations in
guestion inclusion and design in the census. It was clear from the topic consultation
and stakeholder engagement that there is a well-established user need for the key
demographic variable sex and the uses of outputs is now examined in more detail.

5.3.1 The topic consultation showed that sex variable data from the census is a
vital input to population estimates and household projections. These are used by
central and local government to inform resource allocation, target investment, and
carry out service planning and delivery. For example the City of Edinburgh Council
said:

Knowledge of the age and gender makeup of the local population is essential
in service delivery planning. Such information is a basic requirement for all
service areas in the council. (2015: 3)

NRS consulted with the Population and Migration Statistics (PAMS) group during
2019 who did not raise any concerns with the proposed binary sex question for 2021
and the proposed guidance.

There has been a lot of discussion around resource allocation and the planning of
health services during evidence gathering for the sex question.

There were concerns that a sex question that allowed trans people to self-identify
would cause issues with health screening that applied only to males and females
For example, in their evidence at Stage 1 of the Census (Amendment) (Scotland)
Bill, For Women Scotland said:

Knowing how many male and female citizens there are enables public
authorities to properly plan and deliver public services. For instance, there
are a number of sex-specific health screening programmes offered by the
NHS. Cervical and breast screening are offered to women to check for early
signs of cancer. Abdominal aortic aneurysm screening is offered to men
during the year they turn 65. (2018: 8)

However, in his evidence to the CTEEA Committee on the 13 December 2018
Gerry McCartney, NHS Health Scotland said:

We would not use the census to identify people for screening or other such
purposes; we would use the existing health record data sets such as the
community health index data sets and the clinical records associated with those
to identify individuals who needed particular services. However, the census is
a key data source for resource allocation and planning at a population level. It
Is important to recognise the difference between those two data sets. (2018:
12)

In relation to healthcare planning, Louise Maclennan (NHS) who submitted evidence
at Stage 1 of the Census (Amendment) (Scotland) Bill also said:
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Allowing trans people to record their sex in accordance with their lived identity
on medical records and diversity monitoring forms in health rather than their
biological or GRC sex enables better healthcare planning and improved patient
experience. (2018: 11)

There was also concern that there should be consistency between census sex data
and NHS health data. Professor Jackie Cassell from the Brighton and Sussex
Medical School whilst providing evidence to the CTEEA Committee on the 13th
December 2018 said:

With the growing use of administrative data sets—a couple of censuses away,
the census will look very different and we will draw on national health service
data and all sorts of data—it is important for the credibility of the census as a
data resource that gives information at a low level on small populations that
there is consistency between the census data on sex and other data sets.
(2018:2)

Evidence provided from Louise Maclennan (NHS) confirms that the approach taken
in the census for the sex question in 2011 and also proposed for 2021 aligns with
how the NHS records sex data in the NHS CHI database:

The current census guidance states that trans people should answer the sex
guestion in accordance with the sex that they identify themselves as (rather
than the biological or legal sex) which is fully consistent with the way NHS
Scotland allows trans people to answer questions asking them their sex and is
in keeping with how the NHS CHI number database records people’s sex.

If the census ceases to allow trans people to self-identify their sex in the
census this may impact on trans people and /or on the ability to compare
census data with NHS patient data. (2018:11)

NRS have also consulted NHS ISD whose main use of census data is population
estimates by age and sex which are used for planning, modelling profiling and
resource allocation purposes. They confirmed that they are content with the
proposed sex question and guidance for the 2021 census as it ensures consistency
with previous census data.

5.3.2 Equality monitoring

Sex is a protected characteristic in the Equality Act 2010. The Act defines a man as
a male of any age and a woman as a female of any age. The Equality Act 2010
places a duty on all public authorities to have due regard to the need to eliminate
unlawful discrimination, advance equality of opportunity and foster good relations
(the Public Sector Equality Duty or PSED). A wide range of public authorities which
are themselves subject to the PSED have indicated a need for data from the census
which will support them in fulfilling their own duties under the PSED.

12 responses in the topic consultation, the majority of which were local authorities,
said that they used sex data from the census for equality monitoring:
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This topic is fundamental to characterising area populations, of great
importance for equality monitoring, and is used for cross tabulation with most,
if not all, other topics. (South Lanarkshire Council, 2015: 15)

Evidence from Stage 1 of the Census (Amendment) (Scotland) Bill indicated that
some of those providing evidence to the Committee thought that in order to fulfil
duties under the Equality Act 2010, the sex question asked in the census should ask
for a person’s biological sex and further consultation with some women’s groups in
2019 confirmed that this was their view:

Biological sex is a protected characteristic under the Equality Act 2010.
(Murray, 2018: 13)

Other Stage 1 evidence however disagreed with these claims and supported the
NRS proposal that a sex question asked on a self-identified basis would meet the
user need of those using the data for equality monitoring purposes:

Although sex is a protected characteristic under the Equality Act 2010, the Act
does not define sex. Section 212 (1) simply says that a man is a male of any
age and a woman is a female of any age. How male and female are to be
interpreted is not stated.

The Act treats sex as inclusive of all those who are recorded as that sex on
their birth certificate, ie both those who are ‘biologically’ that sex, and those
who have been designated that sex under the gender recognition process. It
also protects those who are perceived to be a certain ‘sex’ even if they are
not. (Cowan, 2018: 4)

Employers and service providers who include sex in equality monitoring
statistics generally support trans people to respond with their lived sex, not
their legal (current birth certificate) sex. A lived sex question in the census will
therefore provide a more consistent baseline statistic for employers’ and
service providers’ equality monitoring of sex. (Equality Network, 2018: 6)

A recent paper from the Equality and Human Rights Commission (EHRC) has
clarified the position by stating:

Many public bodies use the terms ‘sex’ and ‘gender’ interchangeably. The
language used by a body does not dictate whether the PSED requirements
have been met. Public bodies are not required to restrict the information they
collect to legal sex and can enable employees and service users to self-
identify their sex.

The vital question that public bodies need to address is what they will be using
the information they are collecting for and whether allowing respondents to
self-identify their sex will affect that. The number of trans people is not big
enough to skew data that is collected on sex and it is therefore deemed
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generally unnecessary, from a data collection view point, to merely focus on
legal sex.

Public bodies often compare their data to information collected through the
census, which (currently) allows respondents to self-identify their sex. The
comparison would therefore be more accurate if public bodies use the same
approach.(2019: 5)

The EHRC also provide the following information regarding human rights
considerations:

There are important human rights considerations that need to be considered
when asking employees or service users to state their sex, especially in
regard to people’s right to privacy under Article 8 of the ECHR and the Human
Rights Act 1998. Forcing trans employees or service users to disclose their
sex as assigned at birth would be a potential violation of their human rights,
particularly their right to privacy and dignity under Article 8. In addition,
forcing a trans person without a Gender Recognition Certificate (GRC) to
disclose their legal sex would result in that person being ‘outed’ as a trans
person. Itis also a criminal offence under the Gender Recognition Act 2004
for a person who has acquired the information in an official capacity, to
disclose information relating to another person's application for a GRC or their
gender prior to grant of the GRC. In some instances, forcing people to ‘out’
themselves will also breach the Equality Act 2010. (2019:5)

NRS recognises the critical importance of the Equality Act 2010 and that it is the
cornerstone of UK-wide equalities legislation. The Equality Act does not however, as
a matter of law, restrict the questions which can be asked in the census to questions
which are framed in terms of the protected characteristics described in that Act.

5.3.3 Analysis and research

The topic consultation provided evidence that information on the sex variable in the
census was essential for analysis and research conducted by a wide range of users,
including public bodies and third and private sector organisations. For example, the
UK Data Service said:

The UK Data Service represents a very diverse group of users who use the
data to identify a range of different small groups, including specific age
ranges, ethnic minorities and groups defined by socio-economic traits such as
workers or the self-employed. (2015: 16)

It is clear that opinion on the most appropriate approach to gathering data on sex is
divided. In September, and more recently, NRS has heard from Scottish and UK
academics that a self-identified approach to collecting sex data would produce
inaccurate data. Their view is this approach is no longer a reasonable and accurate
count of sex and it is leading to data on biological sex being lost which would have
an impact on resource distribution in the health service, research in areas of social
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inequality and sex-based socialisation processes in childhood, analysis of care for
aging population and sex based biases in the criminal justice system.

NRS has also received correspondence from researchers, academics, practitioners
and data users working in universities, higher education agencies and other
organisations across Scotland and the UK supporting the approach that NRS took in
2011 and propose to continue in 2021. Their view is that a departure from the
proposed binary sex and self-identification approach poses a greater threat to data
quality, particularly in the case of longitudinal studies and that data collected by NRS
harmonises with the data collected by the Office for National Statistics (who carry out
the census in England and Wales) and the Northern Ireland Statistics and Research
Agency.

NRS acknowledges that some data users would want the sex question to be asked
on a biological or legal sex basis however the information users require from the sex
guestion has a multitude of uses and whilst the majority of users are content with the
proposed approach for 2021 NRS recognise that there are other views.

5.4 Respondent need

In order to produce good quality data which meets user needs, the census is
designed to maximise response to the census overall, and to maximise response to
individual questions. It is essential that questions are acceptable, understandable
and can be answered by all members of the population in Scotland.

There has been a sex question in the census since 1801 and no guidance was
provided for this question until 2011. As the census is self-completion, to that extent
the question has always been a self-identified one and it can be assumed that
without explicit guidance, people answered the question in the way that they felt best
reflected their sex.

As testing has shown, for most people their self-identified sex equates to their
biological and legal sex and they do not require or access guidance to answer the
sex guestion. The guidance in 2011 was specifically to support the trans population
and allowed those with or without a gender recognition certificate to ‘select either
‘male’ or ‘female’, whichever you believe is correct, irrespective of the details
recorded on your birth certificate’. Engagement with LGBT equality groups and other
groups such as Engender has confirmed that for a binary question, the self-identified
approach taken in 2011 would be the preferred approach in 2021 and a sex question
that only allowed trans people who hold a GRC to self-identify as male or female
would be less acceptable. The recent testing supported this view as it demonstrated
that the legal sex guidance would have a negative impact on census completion for
40% of trans or non-binary respondents compared to just 3% for the self-identified
guidance.

Evidence from trans individuals at Stage 1 of the Census (Amendment) (Scotland)
Bill confirmed that they would be content to answer the sex question with their ‘lived
sex’ and answer the subsequent trans status question affirmatively. There were also
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concerns raised around response rates and that a change in approach would be a
backward step in trans equality practices in Scotland if the question was no longer
self-identified:

It is @ government’s responsibility to make sure all its citizens are represented
under the census...the possible negativities of requiring the compulsory sex
guestion to try to force trans people to answer in a way that does not reflect
how they live in society would most likely mean that trans people just don't
take part. (Lawrence, 2018: 10)

A move to force trans people to disclose either their biological sex
characteristics at birth, or their legal sex, indicates a shift back to a viewpoint
that either biological sex at birth is the “more important” characteristic, or to
the view that only a small number of Gender Recognition Certificate holders
are entitled to dignity and respect of their lived sex. (STA, 2018: 14)

Whilst trans men and women with GRCs have both enhanced privacy rights
and legal recognition of their lived sex, due to Equality Act protections it is
now incredibly unusual for public bodies, services or employers to treat GRC
holders and non-GRC holders differently. (STA, 2018: 14)

Whilst evidence from testing and engagement supports the proposed approach of a
binary sex question asked on a self-identified basis, NRS acknowledges that there
are a small number of respondents for whom the respondent need is not met. In
recent testing the binary nature of the response options was the key reason why
some trans or non-binary participants chose not to answer the sex question. NRS
are aware that some non-binary respondents do not feel that they are able to
respond to a binary female/male question honestly and this may have an impact on
census response for this group of respondents.
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6. Outputs

One of the fundamental aims of the census in 2021 is to generate good quality
outputs that meet the needs of the wide range of users served by the census. As the
testing has demonstrated, guidance based on a legal sex approach would lead to a
higher non-response rate for the sex question, and for census completion rates,
which would have an impact on the data quality.

Irrespective of the guidance, NRS cannot ensure biological or legal sex data would
be collected as respondents answer without verification of responses and may
ignore the guidance if they consider it unacceptable. Respondents may also choose
not to answer on paper and in 2011 there was a 0.8% non-response rate for the sex
guestion.

The final dataset contains noise from a variety of sources (statistical imputation and
estimation and statistical disclosure control methods) and NRS do not believe that
the data quality of the sex variable will be affected by guidance of a self-identified
basis.

Evidence from the topic consultation and engagement showed that the information
that users require about the sex question has a multitude of uses and it will often be
combined with data from other variables. From engagement with stakeholders it is
clear that a single question would not address all needs and a trans status question
is proposed for inclusion in the census for the first time in 2021 and will provide data
on the size, age and location of the trans population in Scotland.

How NRS expect people to answer based on alternative versions of the guidance

Self-identified guidance Legal sex guidance
Sex Trans Sex Trans
status status
Cisgender man Male No Male No
Cisgender woman | Female No Female No
Trans man with | Male Yes Male Yes
GRC
Transwoman with | Female Yes Female Yes
GRC
Transman without | Male Yes Female Yes
GRC
Transwoman Female Yes Male Yes
without GRC
Non-binary Male/Female/Non- | Yes Male/Female/Non- | Yes
response response

The table shows that the two versions of the guidance produce a difference in the
responses for the trans population. Self-identified guidance for the sex question
would allow trans people who have and do not have a GRC to answer consistently.
The legal sex guidance, in contrast, would produce inconsistencies in how people
who have and do not have a GRC respond. When processing the data NRS will not
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be aware of which members of the trans population have a GRC and in order to
analyse the combined data for the sex question and the trans status question, it is
important that the trans population answer these questions in a consistent manner
and the self-identified guidance allows them to do this.

6.1 Comparability and consistency over time

The outputs must also look to provide longitudinal consistency with previous
censuses and comparability where possible with data produced by other UK census
offices.

As in previous years, there will be separate censuses conducted by the Office for
National Statistics (ONS) in England and Wales, and the Northern Ireland Statistics
and Research Agency (NISRA) in Northern Ireland. The three census offices have
worked together to develop a set of questions that, wherever possible and
necessary, will deliver harmonised outputs across the UK.

Continuing with the same approach for the sex question in Scotland as in 2011
would maintain the consistency of the Scottish data over time and also allow for
harmonisation across the UK. Such comparability over time, and with the UK, is one
of the key concerns of data users to allow population changes to be seen both in a
historical context and in relation to other countries.

There is no evidence to suggest that the addition of the guidance in 2011 introduced
any discontinuity in the data and ONS are currently proposing to take the same
approach as 2011 for the 2021 Census in England and Wales.

6.2 EU Regulations and their interaction with Scotland’s Census.

The agreed understanding by National Records of Scotland and the Office for
National Statistics (ONS) - who provide the EU with data on behalf of the UK - is that
member states use a variety of sources to gather the relevant statistics. This is
envisaged by Article 4 of Regulation (EC) 763/2008. The EU legislation on the 2021
population and censuses explanatory notes state:

EU legislation on population and housing censuses is ‘output-oriented’. The
authority and responsibility to develop appropriate census methods and
technology remain with the Member States. EU legislation aims to provide
census data that are comparable between the EU Member States. To
achieve this, the data have to follow a European programme of statistical
data and metadata. (2019: 7)

The ONS, in consultation with National Records of Scotland and the Northern Ireland
Statistics and Research Agency, will agree how best to present the UK statistics and
how any differences in methodology will be described or handled so as to help users
when interpreting the outputs. There is no requirement on the individual nations to
constrain definitions and methodology to exact duplication of approach. However, in
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presenting the statistics to the EU, ONS will set out in a ‘quality assurance’ section
any points relevant to interpretation or use.

This approach allows member states across the EU to comply with EU requirements
whilst respecting different statistical structures within the member states. In the case
of the sex question, National Records of Scotland are currently proposing to ask the
same question as the rest of the UK— binary and self-identification, and on the same
basis. ONS will bring these data together to provide the UK output required by
Eurostat.

7. Conclusion

National Records of Scotland acknowledges that this is a sensitive topic that has
attracted, and continues to attract, strong and varying opposing views. Having fully
considered the results of testing, approaches taken across the UK, and the feedback
from the discussions with stakeholders and peers, the recommendation from the
National Records of Scotland’s Government Statistical Services statistician group
continues to be that a binary sex question asked on a self-identification basis
provides the best balance in meeting the diverse range of user needs across the full
census dataset.

Our aim for the census is to deliver a set of questions and associated guidance that
enables all of Scotland to access, understand and complete the census.
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Annex A — Testing guidance for the sex question — ScotCen Social Research
December 2019

Executive Summary

Background

e Scotland’s Census 2021 will include the question ‘what is your sex?’ with two
response options ‘female’ and ‘male’. A decision on the guidance to
accompany the question is still to be made. Two versions of the guidance
were tested: one advised people to respond according to their self-identified
sex, the other according to their legal sex.

e To explore views on both versions of the guidance, National Records Scotland
(NRS) commissioned a survey of a random sample of the general population
and a separate survey of an opt-in sample of trans or non-binary adults.

e Participants were first asked to respond to the sex question with guidance
available if they chose to access it. Results from this question provide the
closest measure there is to likely behaviour at the census. In both surveys,
half the sample were given access, where required, to self-identification sex
guidance and half to legal sex guidance.

e All participants were then shown each version of the guidance in turn and
asked how they would answer the ‘what is your sex?’ question based on it. To
combat the potential impact of response to the second question from
exposure to guidance for the first question, a random half of participants were
given the self-identification sex guidance first and then the legal sex guidance.
The reverse was true for the remaining half of participants

General population survey

e 2208 participants completed the questionnaire. Participants had the option of
taking part either online or on paper. 52% took part online and 48% completed
the questionnaire on paper.

Understanding how the general population answer the sex question

e 96% of participants answered the sex question when first asked and 4%
chose not to answer it. Of those that responded, 53% reported being female
and 47% male.

e There was no relationship between non-response to the sex question and age
of participant.

Understanding how the general population use guidance

e When first answering the sex question, as will be the case in the census,
participants were not shown guidance but could access it if they chose to.

e Around one in ten (11%) people reported reading the guidance before
answering the sex question. Background data collected for online participants
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indicated, however, that only 15% of online participants that reported reading
the guidance actually clicked on the ‘help’ button to access it (0.5% of all
online participants). There was similar evidence of over-reporting among
those who took part on paper. Consequently, the proportion of the general
population that actually accessed guidance when answering the ‘what is your
sex?’ question (at first asking) is likely to have been significantly lower than
11%.

Understanding how people answer the sex question (when first asked)
based on different versions of the guidance

¢ Non-response to the sex question when first asked did not differ significantly
by guidance type. That is, participants who reported reading the self-
identification sex guidance before answering ‘what is your sex?’ (when first
asked) were no more or less likely to not answer the question than those who
reported reading the legal sex guidance (6% and 9%, respectively).

Understanding how people answer the sex question when asked to
consider different versions of the guidance

e After being asked the sex question in a way that replicated the census as
closely as was feasible, everyone was then presented with a version of the
guidance to read and asked how they would answer the ‘what is your sex?’
guestion having read the guidance. Once they had done this, they were shown
alternative guidance and asked to answer the sex question again using this.
The order guidance was presented to participants was randomised.

e Non-response to the sex question did not vary significantly according to
guidance type (1% for self-identification and 2% for legal sex guidance). That
is, the version of the guidance consulted did not relate to likelihood to respond
to the sex question in this scenario.

e Those in the general population who reported they were trans or had a trans
history were more likely than others to avoid answering the sex question,
irrespective of which version of the guidance was used (18% said they would
not answer if self-identification sex guidance was used, compared with 1% of
non-trans people.) The equivalent figures for legal sex guidance were 59%
compared with 1%, respectively

Acceptability of the different versions of guidance

e Participants were asked how acceptable each version of the guidance was for
inclusion in the census with answer options ranging from very acceptable to
not at all acceptable.

e Two-thirds (69%) reported that the self-identification sex guidance was
acceptable for use in the census. This was not significantly different from the
68% that found the legal sex guidance acceptable.

¢ Nine in every ten (91%) people gave the same acceptability response to both
versions of the guidance. Two percent described the self-identification sex
guidance as more acceptable for the census than the legal sex guidance. The
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same proportion (2%) which was similar to the 4% that reported the opposite
— that the legal sex guidance was more acceptable.

e Based on their response to sex when first asked, males were significantly
more likely than females to describe the self-identification sex guidance as
unacceptable (7% and 4%, respectively). Views on the acceptability of the
legal sex guidance did not significantly differ by response to sex when first
asked (7% and 5%, respectively), that is males were no more or less likely
than females to find the legal sex guidance unacceptable.

e Five percent found self-identification sex guidance not acceptable or not at all
acceptable for use in the census. The equivalent figure for legal sex guidance
was also 5%.

e Those who described a version of the guidance as unacceptable were asked
to explain, in their own words, why they felt this was the case.

Reasons why some people find the self-identification sex guidance
unacceptable

e Upon reading the self-identification sex guidance, a common theme among
those that found it unacceptable was that sex is binary and determined at birth
and that consequently there should be a legal basis to any response to the
sex question. For some whom had objections, the self-identification sex
guidance was viewed as ‘encouraging’ the notion that sex is a personal
choice.

e The presence of the term ‘non-binary’ prompted others to declare the
guidance unacceptable as they viewed the term as clearly relating to gender
and not sex. Some viewed the guidance as confusing and risked potentially
overcomplicating the question, especially for older people. Although it is
worth noting that any guidance that accompanies the sex question in the
census will need to be actively sought out and testing showed that, when
given the opportunity to access the guidance, the majority of people choose
not to.

Reasons why some people find the legal sex guidance unacceptable

e A common theme among those who found the legal sex guidance
unacceptable was that there should be no need for a guidance, since they
viewed sex as determined at birth and known to all. Therefore, for some, all
the information given in the guidance are simply unnecessary and confusing.
The guidance was described as a waste of resources and ‘encouraging’
young people that they can have a choice over their own sex. While these
views were expressed in response to the legal sex guidance it was apparent
that these thoughts extended to the self-identification sex guidance as well.

¢ Another reason why the legal sex guidance was deemed unacceptable, was
the fact that it deprives individuals of their right to self-definition. Some people
felt that there should be a third choice of ‘other’. In addition, there was a view
that people should be allowed to declare a sex that is different to their birth
sex without having obtained a gender recognition certificate (GRC).
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e A person’s legal sex was considered, by some, to be too personal to be asked
to share on the census. This was not unique to the legal sex guidance and
was mentioned as an objection to self-identification sex guidance also.

e In some cases, confusion over the language used in the guidance was
mentioned. The inclusion of the term ‘non-binary’ was particularly confusing
for some. For others, the feedback given pointed to general confusion and
mis-understanding of the terms sex, gender and sexual orientation.

Likely impact of the different versions of the guidance on census behaviour

e To get a measure of the impact the guidance might have on behaviour at the
census people were asked, for both versions of the guidance, to choose what
they would do if the census included the particular guidance with the ‘what is
your sex?’ question.

e For both versions of the guidance, nine in ten people (91% for self-
identification and 90% of legal) said they would ‘answer the question ‘what is
your sex?’.

e For the self-identification sex guidance, 2% said they would ‘skip the sex
question’ in the census if the guidance was used and 1% said they would ‘not
complete the census at all’. The likely impact of the legal sex guidance was
the same - 2% would skip the sex question if the legal sex guidance were
used and 1% would not take part in the census at all.

e The vast majority (95%) reported that the impact on their census behaviour
would be the same for both version of the guidance. For 2%, the impact was
greater for one guidance type than the other and for a similarly small group of
people (2%) it wasn’t clear what the impact would be.

Trans or non-binary survey

e The survey of trans or non-binary adults living in Scotland was an opt-in online
survey with recruitment across a large and diverse range of charities, support
groups and medical settings. Seventy-five people completed the survey.

e Since participants were not selected at random, the findings relate only to
those who took part and inferences to the wider trans or non-binary population
in Scotland cannot be made. Different approaches to sampling mean that
comparisons between the general population survey findings and the trans or
non-binary findings cannot, and should not, be made.

Understanding how trans or non-binary people answer the sex question

¢ When first asked the question ‘what is your sex?’, 47% (n=35) of trans or non-
binary participants responded ‘female’, 45% (n=34) responded ‘male’ and 8%
(n=6) chose not to respond.

e Those who chose not to answer the sex question when first asked were asked
to explain, in their own words, why they didn’t provide an answer. An objection
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to the binary nature of the response options proved to be a common theme
among non-responders.

e All of those who did not answer the sex question when first asked it described
their trans status as ‘non-binary’.

Understanding how trans or non-binary people use the guidance

e When first asked the sex question guidance was available, but participants
had to click on a ‘help’ button to access it. When asked, one in three (33%)
trans or non-binary participants reported accessing guidance when answering
the question.

e However, background data collected on online participants indicated that a
quarter of those who claimed to access guidance did not actually do so. Thus,
overall, 25% (n=19) of trans or non-binary participants genuinely accessed
guidance before answering the question ‘what is your sex?’.

e Those describing their trans status as ‘non-binary’ were significantly more
likely than those who described it in another way to access guidance before
answering the sex question (37%, n=13 and 15%, n=6, respectively).

Understanding how trans or non-binary people answer the sex question
(when first asked) based on different versions of the guidance

e Of the 25% (n=19) of trans or non-binary people who accessed guidance
when first asked to respond to the ‘what is your sex?’ question, Non-response
to the question did not differ significantly by guidance type.

e Over half (58%, n=11) of those that genuinely accessed guidance before
answering the sex question reported that the guidance prompted them to
change their answer.

e Those who read the self-identification sex guidance were no more or less
likely than those who read the legal sex guidance to report changing their
minds about how to answer (55%, n=6 and 63%, n=5 people, respectively).

e Three of the 6 people who reported changing their mind after reading the self-
identification sex guidance text had initially planned not to answer the question
but chose to respond having read the guidance. The same was true of those
reporting that reading the legal sex guidance changed their mind (3 of the 5
did not plan to answer prior to reading the guidance but went on to provide a
valid response).

Understanding how trans or non-binary people answer the sex question
when asked to consider different versions of the guidance

e After answering the initial sex question — which was presented in a manner
replicating how it might appear in the census - , trans or non-binary
participants were then presented with each version of the guidance to read,
in turn, and asked how they would answer the ‘what is your sex?’ question
having read the guidance.
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e When presented with the self-identification sex guidance, 23% (n=16) of trans
or non-binary participants reported they would not answer the sex question.
Around half (49%, n=35) said they would not answer the sex question if the
legal sex guidance was used.

e How trans or non-binary people responded to the sex question when each
version of the guidance was considered was compared to see if, and how,
answers changed in line with guidance. For 60% (n=41) the response given
to the sex question when self-identification sex guidance was considered did
not match the response given when legal sex guidance was considered.

e Twenty-six of the 32 trans or non-binary people reporting that they would not
answer the sex question if legal sex guidance were used, provided a valid
answer to the question when the self-identification sex guidance was
considered.

¢ Many of those reporting that they wouldn’t answer the sex question described
their trans status as non-binary and, when asked to describe in their own
words why they would not answer, pointed to the binary nature of the
response options as the reason for their decision. This was raised as an issue
for both versions of the guidance but was more pronounced for the legal sex
guidance.

Acceptability of the different versions of guidance

e Participants were asked how acceptable each version of the guidance was for
use in the census.

e Sixteen of the 75 trans or non-binary participants (21%) described the self-
identification sex guidance as either not acceptable or not at all acceptable.
When asked how acceptable the legal sex guidance was for inclusion in the
census, 58 participants (77%) viewed it as unacceptable.

e While a third (n=28) of trans or non-binary participants viewed both versions
of the guidance as equally acceptable, close to two thirds (n=46) viewed the
legal sex guidance as less acceptable than the self-identification sex guidance
for use in the census. Only one of the 75 participants described the self-
identification sex guidance as the least acceptable of the two versions.

Reasons why some trans or non-binary people find the self-identification
sex guidance unacceptable

e When asked to explain, in their own words, why the self-identification sex
guidance was not acceptable, the most widely held view related to the
restrictive nature of the binary response options to the question rather than
any specific issues with the guidance itself.

e Other objections to the self-identification sex guidance touched on broader
implications relating to the role of census in defining society and societal
views. Some questioned the accuracy of the data that would be gathered from
non-binary people and it was also noted that the guidance didn’t give
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everyone in the population visibility, again a reference to non-binary people
having to answer a binary question.

¢ While some viewed the self-identification sex guidance as unacceptable, they
made it clear that they deemed it more acceptable than the legal sex
guidance.

e Highlighting that views across trans or non-binary people aren’t always
consistent, it was mentioned that the self-identification sex guidance confuses
sex and gender which were considered to be separate by those who cited this
Issue.

Reasons why some trans or non-binary people find the legal sex guidance
unacceptable

e Many trans or non-binary people who found the legal sex guidance
unacceptable provided an extensive narrative on why they felt this way, often
offering multiple reasons for their views. Common themes were:

e Binary nature of the sex question — those describing themselves as non-binary
described the binary nature of the question as restrictive. That the guidance,
and the subsequent question on trans status, acknowledged that a person
could be non-binary but did not allow this to be expressed at the sex question
was noted as particularly frustrating.

e |Issues with the legal sex guidance specifically — Many disagreed with the
guidance requirement to hold a gender recognition certificate (GRC) in order
to respond according to their lived sex. The process of obtaining a GRC was
described as bureaucratic and off-putting for those eligible to apply. It was
noted that the insistence on holding a GRC meant that the guidance could, in
effect, create a two-tier system among trans people — those with and those
without a GRC.

e Data quality implications of using legal sex guidance — A view reported was
that using ‘legal sex guidance would result in data that was inconsistent with
2011 census data when trans or non-binary people could answer according
to self-identified sex. Some participants indicated that they would answer the
guestion according to self-identified sex even if the ‘legal sex guidance were
to be used. A knock-on implication of this on data quality noted by participants
was that some would then choose not to answer the subsequent trans status
question since when used in combination with their response to the sex
guestion, they might be thought to be lying and it could allow their sex at birth
to be determined.

e Emotional implications the legal sex guidance on trans people — several
participants associated the requirements of the ‘legal sex guidance with
feelings of distress and rejection and there was a sense that using this
guidance could have negative consequences on the mental wellbeing of trans
people.

e Societal implications of using legal sex guidance — some trans or non-binary
people perceived the implications of using ‘legal sex guidance as going
beyond the personal. Their view was that if legal sex guidance was to be used,
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then, this would be viewed as the ‘government’ presenting its position on the
acceptance and recognition of trans identities and potentially, as a result,
shaping wider public perceptions to negative effect.

Likely impact of the different versions of the guidance on census behaviour

e For each version of the guidance, trans or non-binary participants were asked
what they would do in the census if the guidance was included.

e Of the 75 participants, 52 (69%) reported that they would answer the sex
guestion in the census if self-identification sex guidance were used. Fourteen
would skip the sex question and just 4 would not take part in the census at all
if the guidance were used.

e Likely impact on census behaviour appeared to more negative for the legal
sex guidance with 17 (23%) of the 75 participants reporting they would answer
the question, 23 stating that they would skip the question and a further 23
stating that they would not complete the census at all.

e Forty percent (n=30) indicated that the impact of guidance on their likely
census behaviour would be the same for both versions. Forty percent (n=30)
indicated that legal sex guidance would have a more negative impact on
census behaviour than self-identification sex guidance and 3% (n=2) said the
opposite.
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Annex B — Testing quidance for the sex question — ScotCen Social Research
December 2019
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Annex C — Evaluation of rehearsal data for the sex question

Sex question:

An estimated 1% of all people who responded online did not answer the sex
guestion, comparable to response rates in the 2011 Census (the majority,
93%, of whom dropped out before or on the sex question).

An estimated 0.2% of all people who took part online in the rehearsal dropped
out of the questionnaire on the sex question. It is not possible to determine
why these people dropped out of the questionnaire.

Frequency of responses as a proportion of total (valid) responses:

Response Percentage of responses
Total 100%

Male 49%

Female 51%

There were 52 recorded views of the on-page guidance for the sex question.
Views of on-page guidance ranged from 0 to 790 views (for the Scots
language question), with an average number of views of 96.

There were only 2 recorded views of the additional guidance that was
available on the census rehearsal website.

Information about whether someone viewed guidance is only available for
around 89% of people who took part and reflects how many people clicked on
the link to view the guidance. It is not possible to know how much, if any, of
the guidance these people read.
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Annex D - Stakeholder meetings and events in 2019

17 January 2019 MBM Policy, Scottish Women, For Women Scotland
24 January 2019 DSD Families
28 January 2019 Engender

28 March 2019

Equality Network/Scottish Trans Alliance (STA), LGBT Youth
Scotland, Stonewall Scotland

24 April 2019 For Women Scotland

1 May 2019 Population and Migration Statistics (PAMS)

30 May 2019 MBM Policy

30 May 2019 STA

3 June 2019 DSD Families

14 August 2019 Stakeholder event — question and legislation update and
guidance for testing

16 August 2019 Stakeholder event — question and legislation update and

guidance for testing

7 October 2019

Academics from Edinburgh University and Glasgow
University

19 November 2019

Population and Migration Statistics (PAMS)
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Annex E — Links

Beyond 2011 consultation
https://www.nrscotland.gov.uk/files//census/2021-census/Stakeholder-
Engagement/user-require-analysis-report.pdf

Scotland’s Census 2011 User Satisfaction Survey
https://www.scotlandscensus.gov.uk/documents/usingcensusdata/Scotlandscensus
2011 User Satisfaction Survey Report.pdf

Census Act 1920
http://www.leqislation.gov.uk/ukpga/Geo5/10-11/41

Census (Amendment) (Scotland) Bill
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109902 .aspx

NRS Sex and Gender Identity Topic Report Sept 2018
https://www.scotlandscensus.gov.uk/documents/census2021/Sex and Gender lden
tity Topic Report.pdf

Plans for Scotland’s Census 2021
https://www.scotlandscensus.gov.uk/documents/census2021/Plans for Scotlands
Census 2021.pdf

Scotland’s Census 2021 Topic Consultation Report August 2016
https://www.scotlandscensus.gov.uk/documents/census2021/Scotlands Census 20
21 Topic Consultation Report August 2016.pdf
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